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IN THE SUPREME COUR light of reason as applied to the or-- at the ti. pbiintiffs. Although his flume was having it flow by lands of riparlag

L
ANNUAL STATEMENT

f The Pacific States Savings and
- Loan Company," of San Francisco,

dmary rules of practice, and give due
weight to the later section. Appar- -

ently the object cf this legislation was
to prevent the granting of extensions
and the meddling of judges in cass
wuiuu luuy iia.u iiul uieu or wnicn
were not properly under their control,
and yet in the case of the absence or
inability of the judge who tried the
action, to grant relief, or allow ex-- .,

tensions to be made to deserving liti- -

gants.
The argument advanced concedes

that if Judge Murphy had gene to
Reno and entered the order in open
court it would have been good, but un- -

der this contention if he had stepped
through the door into the chambers
and made it, it would have been void,
Orders extending the time for , filings
are business . usually, or properly as a witness for the defendants, view-transacte- d

In chambers and under ed the preirisps and made measure-Sectio- n

"573 can and ought to be ments t ti1P noint of leat carrv-mad- e

as effectually in any part of the Ing capacitv of the upper Twaddle
State by the judge having the case in ditch, wh'ch i the old square flume
charge, as if made by him in cham- - near the Rowers' Tansion and grave,
hers or in open court. Judge Murphy he measured the fow at 184 inches
was merely acting for Judge Curler and the water lacked more than two
during his vacation, but. by analogy inches cf reaching the top. A sur-th- e

construction claimed, if adopted, veyor had test'fied for the plaintiffs
would, in every case where a district that its capacity was 182 inches at
judge dies, resigns or is succeeded, this point, and t at the cwitv of
invalidate the orders extending time
"nder section 197 made out. of court
hY his sucessor in office, although
they are of that character ordinarily

u.D
a distinction and two rules for

orders of the same kind.
and that the judge who had tried the
cause as Judge Curler had done in
this instance, could make the order in finmPt and he etir-atf- d that the oil
chambers, while his successor could flume vonM -r from ?oo to 3n0 'ti-
ro make it only in the cases tried by j ches. From his examination cf the
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n DECISION
The respondents have moved to dis-

miss the appeal from the judgment
because it was not taken within one
year, and to dismiss the appeal from
the order of the district court denying
appellants motion for a new trial, also
to strike from the records the state-
ment on motion for a new trial, upon
the ground that the statement was
not filed within the "time prescribed
by law. The; appeal from the judg- -

ment' is dismissed because not taken
until ' March, 1905,, more than one
year after its rendition cn June 23,
1903. On that day Judge Curler cf
the Second Judicial District court!
who had tried the case at Reno and
rendered the decree made in open
court and had entered in the minutes'
an order "that all business and all
cases and proceedings that have not
i,een completed or in the process cf
completion, and all new business that
mav e brought before the ccurt dur- -

; r, tv, olistmpo of the nrociHinir nifl?p"o v ' - 1 - '
hp referred to. Judge M. A. Murphy
0f the first judicial district court of
the state of Nevada.- - and that he be
requested to try, determine and dis
pose of all cases and business now
before the court in the absence of the
judge, of this district."

Pursuant to this request Judge Mu-ph- y

occupied the bench in Reno until
July 31, 1903, when a recess was tak-
en until a further order of the court.
There was no other session until
Judge Curler's return on August 17th.
On July 17th, Judge Murphy, in opn
court in Reno, made an order allow- -

ing plaintiff until August 15th in
which to file objection to findings.
and prepare additional findings.. On
August 3d Judge Murphy at Carson
City, and within his own first judi
cial district, bv an ex parte order
made without affidavit of Judge Cur- -

ler's absence or inability, granted tne
defendants until September 15. 1903,
within which to prepare, file and
serve their notice and statement on
motion for a new trial. Later exten-
sions were made by Judge Curler, but
whether they are effectual depends
upon this order, wnich respondents
claim Judge Murphy was unauthorized
to make under Section 197 of the
Practice Act which' provides in regard
to notices and statements on motions
for new trial that "'the several periods
of time limited may be enlarged bv
the written agreement cf the partie.-;-,

or upon good cause fio-.- t. by th"
court, or the judge before whom the
case is tried," and under district court
rule XLIII which directs that "no
judge, except the judge having charge
of the cause or proceeding shall g'ant
further time to plead, move, or do any
act or thing required to be uoue in
any cause or proceeding, unless it he
shown by affidavit that such j'.T.'.ge i.s

absent from the late. or from som;
other cause is unable to act."

Rule XLI provides: "When any
district judge shall have entered upon
the trial or hearing of any cause r
proceeding, demurrer cr motion, or
made any ruling, order or decision
therein, no other judge shall do any
act or thing in or about said cause,
proceeding, demurrer or motion, un-

less upon .vritten request of the judge
who shall have first entered upon the
trial or hearing of said cause, proceed -

Ing demurrer or motion."
Section 25V 3 of the Compiled law?,

passed after secticn 197 of the Prac- -

appears that . had not
materially increa e ;i lr op )rnp i i- -

tu:n - in .

Theodore winters J led uptn fue
stand that during the last ten. or fif--

leeu yea s e nau ee using iwire ;.s
much water from Ophir Creek in al- -

dition to tha f.On. o.her streams, is
he used during the first ten years that
he cultivated his lapis. As he claims
and uses more than the plaintiffs, we
conclude that this large increase in
his diversion of the ' aters cf the
streams since the completion of the;r
oppropriaticn wh en has remainel
stationary iray account for the short- -

age and dispute.
By cons : o t.' e nrt;es in on?i

.court the district judge, aecomnanip.l
by a civil engineer who had testified

100 feet of old flume remaining up
nerrer th had of the ditch which
had bee" inird bv age and abau-dono-

prd by a new V
flume built ab"ve the' old one by the
plaintiffs in 190- -. ws 150 inches. At

. th5s ncipt the jne frwA tat lt
j 1t1chPS of tT wn,rh be bad roea0.

iirpri be'nw alont fifed ttio now v

rrpTrisps arH thf rhmcto-- rf thp
ii .. r ti. - ; . i i n. .' ' 'V . iniainTiTTR rrirei. "i werp ennrip.!
to at le,ct th rmont of watrr the-- r

nad flonirg in tbP flume at th tim
ba fhe a h d

tn , n ,nPTn p Iinnr ,x?
vc, rumvnsr Wpt a fou- - ipcV, j

nrPrp nr 3 st.Sn cubic feet per s- -

0Tj trom nrv ith n o'. 'Hth
eqph VPr an;1 2n inches or 2-- 5 cf on
cubic foot per eeor"' for domestic '

nP pnd wstoi-ri- --
tjvk at ,r

'

Tirres. it is cifmeri Tne Tfin'.TiT a,.
;s rot warranted bv the evi-

dence horii jrorp thnn tho panaci-t- y

of the uWnpr Twaddle ditoh 3

skprn bv the ttimonv mentioned
fir'rr if at 1S inches at th3 point
above the mansion, and at 150 incW
a'oTsr trp ion fppt of old fii'Tve.
through which the water floved prior
to 1900.

It is not ne"PtKarv to determine
whpther the roi.rt on its own pyaiMn- -

ation and pioasurpment may allow
a ouantit''' bpvonq the nnce of the
evidence, nr whethf-- r te s'ln-pvn- r

cou'd sci?nilv estimate hp clt"of the 100 feet of eld flume without
knowing the volume and velcc'tv of
the water that entered it. nor whetV
er the variation cf one part in n'netv- -

one or tho differfTinp tiptn-"- 0 I"1 'r.- -
,

ohps in his mensurpmPTit and that nt
111 V,p iuo-- chrml,! hp rliarpp-- -,- 1 .

ed as too trifling o be a'n i

ai.cHrM --0nM.tni,00Tn'oi
for trt 1. en t for ttP o Tph."
wlvioh defendn.'s' claim shonlr be de-

ducted beca'-s- in evcess of the cap-
acity of th i.p-- 'fch r, "

forp thp cocttt.Ts rf tp r
1 0nO iq Qiirop'- bi .lrMr:g rf

the court thit fie plaintiffs and
tipr srrar.torc: ' p fnr rrorc tnn
thirtv-on- e vears bpfore he co..menc -

rrtpnt of this nnt usd a po-:r- .n of
ihn writer through the tower- - Twid-
dle d'tch. Tt i p.rorort that 1S4 inches
i more than required for the irrisi-tio- n

of anrj that this
i pTiociai'v so bpcmsp a fe"' of tti"r
170.45 ?prpS of cu't'va'.ed lan'' Tes
above the ue'- - ditcn from OrVr
Creek and a small portion is patura'lv--

swampv. Tbp oinntity of watr
lowed by the decree speras very lib--

era!, both for irrigation and for dn- -

mestic ue and watennsr stook. F,r.- -

eineers and otbero testified that one
half and three fifths of an inch of
water per acre wns sufficient, while
for. the plaintiffs, farmers from th '
yicinitv varied. Ir. their estimates o?
th .amount ne-esi- rv from c.e nlere half to three and one h?.Tf inches
per acre.

The evidence indicated that the
plaintiffs had used as much water as
that awarded to them and more, and
had uniformly produced good crops
Much of their land is sandy with com- -

siderable slone. After examining thT
soi and viewing the quantity of water
as it ran on the premises, the co"- -
narreed h the testimony of th- -

plaintiffs that that amount was nec-
essary and adopted a mean between
the highest and lowest estimate?,me quanmr or water requisite va
les greatly with the soil, seasons.
crops, and conditions, and wp cannot
sav that the allowance is excessive.

theX;;;in;dnrin;:orMonHr... ... r. .i ,...... sunn h,ii uer iup iamhad hern irrigated, when it was n.v
neoesenrv to nsi , ao
per ditch full of water. On" such o -

r"sion and wenvor it i nr
ed by te plaintiffs it should be turn -
ed to the defendants, if thev havo
anv benefici"! ue for it. ar-- not ner- -

. i to waste. It may be ircnlip I

j by the law, but it is better to have
,

.
. trees specuy. and especially so iu

t,1ls case, in view of the tesHmnr--

e ected many years age Longabaugn
n t -- how any prior appropriation !

and the decree prcperly enjoins him
., iilererer.g with t: ! rort i.f ,

in a er of Ophir Crrek nvadpd to !

e wi.;imni, uecause ns rr.u tii.-- i r i

water m his flure rast ' diteii
and into one owned by "inters, an 1

joined with the other defendants in
answering and resisting the rghts i.t
Plaintiffs. The decree dees net prvent him from taking any water i:itne creek in evcess cf the amount
awarded to plaintiffs. Nor does it ir
any .way interefere with the water be- -

'onging to him coming from othersources. This he may turn into
Ophir Creek and take out Inwp" doniu es not diminish th3flow to which plaintiffs am otitT

On May 30, 1877, John 'i waddle, thefather and predecessor in-- interest othe plaintiffs, conveyed to M C Lake
"one-thir- d of that certain water ditchand flume known as the :

Twaddle
ditch, leading from what is now
known as the Ophir eek to the lan 1
of said Twaddle, southerly rrom sailcreek through the lands or C F
Wooten and M. C. Lake, with the
privilege of running watpr throughsaid flume and ditch to what is knownas the Bowers ' Mansion cr ground',the expense of maintaining' said
ditch and flume to be paid by each in
proportion to their interests in same. '
It will be noted that this langauge
does not purport to grant any water,
but rather the right to convey "water
and that it amounts to a sale of a
third interest in the ditch with at
least the privilege to that extent cf
running in it water which Lake had,
or might appropriate. Later, the de-
fendant Theodore Winters. aeauirM
i. , 1 1 . , .no cowers mansion and grounds

tnrougu conveyances which did nut
mention any interest in this dich !t
does not appear that LaVe or
grantors ever made any use of th- -
ditch or ever contributed toward its
renair

Alexander Twaddle stated on
stand that he did not claim all thh
ditch and . vhat the nlaintiffs nu-n;i-l

lw thii-H- o nf it WTiotVio..
deed the one-thir- d interest in the
ditch became appurtenant to tho
Bowers land when it was nevr used
for its irrigation, and later 'ssp i

with the land without being mention-
ed, and whether alter tiie lapse ol
twenty-fiv- e years without auy iit--e cr
contribution towards its epair the
grantee of Lake has a third intere'
as a in the ditch and that
part of the flume which has not be-c.-i

superceeded by the new one built by
nlninrifr's are niiesfions which W. ,iQ .i tht
part of the judgment of the court
which gives the plaintiffs the "exclu-
sive use of the upper Twaddle DitCii
and Flume," are not within the alle-

gations of the pieadings winch con-

tain no reference to the exclusive use
of, or a third or any interest in the
ditch.

L"UtT llie dssf.uuu m iuc 11

Plaint of the apropriation of water
"by means or certain crams ditches
and a Hume" the court properly de-

creed to plaintiffs the right to use the
water through either or both the
ditches running to their lands. Tney
would have that right in the upper
ditch if their interest in it is oni

jau undivided two-third- s, as the cout
has given them jointly witn xue p- -

fendants in the lower ditch, but
whether the grantee of l.ake owns
and can assert a right to an undivi- -

ded one-thir- d interest, is a question
as foreign as tne ownership of the
mansion, and one which ou;M no
to be determined by the judgment in
the absence of any issue or allegation
concerning it The deienuani spe -

fically excepted to finding nuinoer
j twelve in this regard,

Patents for defendants' lands lying
along the bunks of Ophir Creek were
issued to their grantors before the
iwsso of thp Act of Congress ot

j

juiy 26, '1866 an, it is asfere;l that
j f0r this reason a vested Ccnlmon
La - riparian right to the flow of the
waters of Opnir Creek accrued of
WBiCi: '

they could not ie ..iepriVed aj
tnat Aot if this were true defendants
miht as well be considered uuu- -i

the circumstances shown to have lost .

that right by acquiescence ir. the can- -

j i:, -- .;. f ilia water bv n.A'.n
tiff for a. neriod many times longer
than tnat provided by- - the statute ot j

limitations, but in this contention,
counsel is in e rcr. We cto i

to consider seriously or at lcngtn
an argument by which it is sought to

weil reasoncu s

have us over-rul- e

of lenir standing in this and
j other arid stales. and in 1he Supreme

f iinitpri States, such as
V""" "L

Adams Reno Samplin
i J"ne.s .

' rtrmtpr .

i otks v. 0itKu.-,.u.- u

i Water Co., declaring that this statute
! was rather .the voluntary reco.Uou

of n nre-existi- 115m.,.t to 1. ,Btituting a valia t aim
! ued use. than the establishment ot a

new one. As time passes it becomes
rn mnrp annarent that the law

of ownership of water by prior ap

propriation tor a ial purpose .s

ess ntiai vlfaro. and that
lions 10 me ftviiv--"-- -

. .i : In t IllV.
the Common i.aw regaiun.
of streams which mav be unobjectior.

in such localities as the Brit is

owners to finally waste by sinking ant
evaporating in the desert. The CaiK
fornia "decisions cited for appellant
n:ay no longer, be considered good
iuw even in the state in which the
wero rendered

in tne recent case of Kansas v. Colo-
rado before the Supreme Court cf th3
Lniied States, Congressman Neerihau?
testified that irrigation had doublet
and trebled the va'ue of propeity i
Fresno and King xiumzss, Oalitor-ni-a

that they nad to depart from tha
doctrine of riparian rights and unde"
that doctrine it would be difficult tT
make any future development; that
there has been a departure from thj
principles laid down in LiUx y. Haggin,
becanse at that time the value of
water was not realized, that the deci-soi- n

has been practically reversed Of
the same court on subsequent occa-
sions, and that the doctrine of prior
appropriation and tne application of
water to a beneficial use is in effeci
in force now in that State.

We must decline to award the ts

the Waters of the stream a?
riparian proprietors and patentees of
the land along its banks prior to
186.

The case will be remanded for a
new trial unless taere is filed cn tiie
part of the plaitnitts within thir'y
days from the filing hereof, a writteA
consent that the judgment be modi-
fied by limiting the vise of the 184 in-

ches, or 3 34-5- 0 cubic feet p'r pecrn.i
ot water awarded to the piam... , ;o
such times as may be necesar;" .or
the irrigation of their crops or land?
or for other beneficial purposes, be-

tween April 15 and October 15 of
.aeh year, and by allowing plaintiffs
for the remainder of the time the D
inches awarded to them, when neces-
sary for their household, domestic and
stock purposes, and by striking from
the decree the words:

"Tt o d rd pdjurlg?d Tivl
decreed that said plaintiffs have the
exclusive right to use and the exclun-iv- e

ue of said Upper Twaddle Ditcli
and Flume at all seasons of the year.'

If such consent is so filed the ais-tri- ct

court will modify the judgment
accordingly and as so modified tha
judgment and decree will stand affirm
ed.

Talbot. J.
We concur:

Fitzgerald. C. J. ,
Norcrr

fe; o-- o

Quarterly Report.
Ormsby County, Nevada.

Receipts.
Filed Feb. 1. 1906.
Balane in County Treasury at

end cf last quarter 140023 36- -'

County licences 701 05

Gaming licenses 1057 50

Liquor licenses 310 29

Fee of Co. officers 531 4

Rent of county bidg 250 03

Poll taxes 620 4

1st. Instalment taxes 14924 21

Special school tax 1710 90

S'ot machine license. . 282 oO

Cigarette license 42 34

Semi-Annu- Set. State Treas 531 78

Delinquent taxes 23 80 V,

Sale of horse 10 00

Sale of pumn 13 00

Kep of W. Bowon 45 00

Total 61,077 36

Disbursements.
State fund 6C92' 82 'i.
General fund 2732 32

Salary fund 2390 00

Agl Assn. Bond Fund. Series
A, $100.00 250 00

Agl. Assn. Bond Fund, Series
3 $100.0o ..400 00 .

Co. School Fund. Dist. 1. ..38S 95
Co. School fund, Dist. 2.. ..151 20
Co. School fund Dist. 3... ...30 70
Co School Fund Dist. 4.. ...24 00

state School fund, Dist. 1 .2b05 00
ct-- 'r school fund ' Dist 2 . .160 00

btate &CKO- - 1 ,na' a;sr . .1-- 0 Ot)

State School fun;;, Dist 4 ...165 00

special ouuuing .5850 00

school library, No. 2 . ...S6 Of

21,968 59H
Re P' ;",a' on- -

. . .
- asn m treasury uctooer iuo

40023 36

Receipts from Oct. 1st to Dec
30, 1905 21054 00a

Disbursements trom Oct. 1st
to Dec 30. 1905 2196S 59 Vs

Balonce cash in County Treas.
January 1, 1906. 89108 77

II. DiETERICH,
County Auditor.

Recapitulation
State fund 103 86

General fund tol7 03' i.

Salary fund 2725 78
Co. School fund 3248 71

, pn schood D;st. 1, fund.. 7638 22
,

(,o Schof), I)jst fund... .139 C4

fund .190 i.6'i
Co. School Dist fund. . . . .425 !5
State School Dist. 1, fund.. .1608 0

State School Dist. 2, fund.. ...77 51

State School Dist. 2. fund. ..371 2?

State School Dist. 3, fund. ..371 3!- -

...19 2

. .6S0 82

...86 86V...lAcr t - cial. .1918 94rl vii 1 umi o-- i

Cal t

For the year ending July 3 1st 1903
The amount of authorized capi-

tal $25,000,000 00
The par value of ech share 100 00
The number of share sold dur-

ing the year 2,023
The numbers of shares cancelled

and withdrawn during the
present year 4,89!

The number of shares now in
force 31,062

Receipts
Cash on hand last report 2,187 il
Mortgage loans repaid in regu-

lar way - 320,757 8(i

Real Estate sold 86,226 "95

Received for monthly dues
installment shares 201,494 27

Received for paid-if- p stock 49,780 uo
Received for Interest . . . 139,69? 70
Received for fines 3,085 05
Received for transfer fees 11 75
-- Bills receivable 33,731 0C

Bills payable 10 000 00
Rents 5,821 74
Profits on real estate sold 7,577 V)
Ordinary deposits 52,440 81

Expense fund collections 2,293 7

Agents expense fund and Insur-
ance commissions 534 62

Attorney fees and foreclosure
expense 1,428 Jo

Personal and Temporary ac- -

.counts 7,248 35'
rlusurance premiums

s .... 1.047 14

Incomplete loans 17,891 33
Total 983,850 01

Disbursements j

Loans on Mortgages . . . 148,875.00
IjOana on association stOCK 30.h84

. ...
interest on borrowed money 280 30;
Dues repaid on matured and j

surrendered .shares 285,107 50 j

Pronits repaid on matured ana
surrendered shares 85,950 97
Withdrawals of paid-u- p

stocks 44,510 00
Dividends on paid-u- p stocks 13,358 60
Interest on ordinary de

posits . 3,349 29
Cost of collections 2,552 98
Expenses including calaries

and attorney fees . . . 29,806 63
Incomplete loans 57,670 45
Paid bills payable 5o,000 oo
Real estate taken on foreclos- -

ure and deed 15,510 19
Real estate of members . . 45 00

Repairs and insurance premi-
ums on real estate ... 281 V0

Profit and loss (settlement of
loans) 2,370 21

Ordinary deposits 46,696 2!r

Discount 431 50
Insurance premiums 1,549 99
Taxes 11,184 55
Personal and temporary ac-

counts 45,735 f'
Cash on hand HI2.899 8n

Total 9S3.850 01
Assets

Cash on hand 102,899 so
Loans on mortgage secur-

ities 1,219,469 rs
Real estnto 16,679 03

Real estate purchased for
members 2V.4'? H?

Advanced for taxes 4S8 57

Attorney fees (.foreclosure ex-

pense) 386 o5
Advanced for insurance premi- -

ums 1.019
Personal and temporary ac-

counts 2.46 ii"
Furniture and fixtures . . Limit c i

Dills receivable tlocns cn
collateral) 15,120 Co

Arrears 16.267 35
Total 1,398,699 84

Liabilities '

Running stock p.nd divi-
dends 973,314 13

Paid-u- p stock and divi-
dends 265,398 15

Ordinary deposits 71,973 9 j

Advance installments, classses
A, C and D 7,414 i.0

Dues on installments loans 17.391 33
Mortgage taxes undisbursed 2.199 :l
Contingent fund 36.934 ; j
Temporary accounts 2,435 20
balance expense fund ac-

count 10,917 U
Undivided profits (arrears on

interest) 10.709 7o
Tf"tal 1,398.699 M

Pacific States Savings & Loan Co.
By Wm. S. PAKDY, Asst. Secy.

O-- G

OFFICIAL COUNT OF STATE
FUNDS.

STATE OF NEVADA.
County of Ormsby, s. s.

W. G. Douglas, and James
G. Sweeney, being duly sworn,
say they are members? of the
Board of Examiners of the State rf
Nev., that cn the 29th day of Jan. 0.

they, (after having ascertained from
the books of the SHate Controller tha.
amount of money that should be in
tho Treasury) made an offcial exami-
nation and count of the money and
vouchers for money in tho State Tre-

asury of Nevada and found the sansu
correct as follows:

Cain $2S8,280 '4
Paid coin vonchera not rf

turned to Controller 111,112 13
EXIft" '"--

- To'al 399,392 32
State School Fund ?ecurities.

Irredeemable Nevada State
School buD'" . 3S0.0ftfl 00

Mass. State 3 cent
bonds '?7,000 00

Nevada State Bon's ,,700 00
Ma?s. State :i'2 per cent

bonds 313,000 00
United States Bonds 215 ooo 00

Total 2.098.092' 92
W. G. Douglass

James G. Sweeney
Subscribed and sworn before rce this

29th day of January, A. D. 1906.
J. Doane,

Notary Public, Ormsvy County. Nev.

Two quartz wagons, one wood and
one low wheel wagon, also harness for
six horses. House, barn and five 1

Aaply at AAim Bay, gUvr City. Ner.

him, ana wouia nave to ee in court
. . ...rn maKP inpsp p nrtiprs pytptiiI- -

: " V" ' ,7 .i t nr t imc in o t, rr a tt- - vi innni. ' " "cy"-'"- V "Tpreviously tried by another judge.
Appellants desired and were entul- -

ed to the time granted for the pnr -
j

Vr court reprrter who had lett the
State, a transcript of the teatimony j

givtrn un me iiiai, un.u Hfum ruj. -

ble them to prcper'.y prepare the state- - s

ment.
Under Section 2573 Judge Curler

could have made an order granting
them the extension at any place in
the State, and as during Gis absence
Judge Murphy was requested by the
Court minutes to attend to all busi-
ness for him, we conclude that he was
empowered to make the order at Car
son City as he did, and as Judge Cur-

ler could have done, and that it wa.;
not necessary for him to make the trip
to Reno and undergo the formality of
opening court to enter ex parte orders
simply extending time, such as are
usually made out' of court.

The motion to dismiss the appeal
from the orrter overruling the motion '

;

for a new trial and to strike out thj
statement is denied.

ON THE MERITS
This action was brought by Alexan

.i n rtuuit 111 ma lilt; 1 1 1 v aim '". v

Ebenezer Twaddle, as for
450 miners inches running under a six
inch pressure of the waters of Ophir
Creek, alleged to have been approp-
riated by their grantors in the year
1856 "by means cf dams, ditches and
a flume" for the irrigation of their
ranch containing 203.92 acres 'a
WTashoe county. The answer deni3s
the allegation of the complaint sees
up the ownership by the ilef-"-:.n- .

Wimer?, of a tract of land obut on-- :

mile wide and two miles long, and al-

lege? appropia ..ons by them or their
grantors aggregating 600 inches flow-

ing under a four inch pressure, by the
year 186, which are stated to be prior
to any diversion of the water by the
plaintiffs, and asserts a claim for

Longabaugh, to ISO inches
for fluming wood, lumber and ice frc
large tracts of timber lands owned by
him, and for domestic use and irri-

gating garden on forty acres at Ophir.
Witnesses appeared to sustain, and

others to dispute plamtifis' right as
initiated a half century ago. and the

; same is true regarding the claims cf
these defendants. The record affords
a glimpse of pioneer history at a per-
iod previous o tv- - Mrr.''or r" '- -

' ?Z'."L . r: . ;uwue liiaiiy twis any C'ciuirov- -

ersy arose, the finding that this ditch
was constructed and u prior approp-
riation of water made through it 'ti
1857 finds ample supnert. At first 0:1
the Twaddle rarch land wns nlowel
for ......ontv o ir . 1...11.. nnrl r, r.TYioll

i- -. " 1
, f

fridiu aiui out intie r.ay was cut. A
reasonable time was allowed in whi:h
to extend and complete the use of the
water that would flow through lu
ditch and the quantity cf land irri-
gated was increased. The lower
Twaddle ditch was constructed from
Ophir Creek at some time prior to

and runs to and irrigates th
eastern portion oi the plaint ifis ranch
l is siiuwn mat since tnat vear tt

least their lands have been in nracti
cally tne same state of cultivation
nrt IrriH (ho v .1 .u.

nme of ilthe commencement
1

of thu
action. flnrt ttint f llr-'n- o fhot nnSr..l

..' s lJC,JU
plaintiffs' used all the water they
needed from Ophir Creek without in- -

tice Act as quoted, enacts: ' The dis- - State into the Union, and portrays
trict judges of the State of Nevada the building and decay of saw and
shall possess equal coextensive and quartz mills and the rise and decliae
concurrent jurisdiction and power, j of towns by the banks of the streair..
They shall each have power to hold the waters of which are here in litiga
court in any county of the State, i tion. One witness testified that the
They shall each exercise and perform Hawkins ditch, now known as the u,i-th- e

powers, duties and functions of per Twaddle ditch, was completed m
the court, and of Judges thereof, and 1857, and that he turned the wat-- r
of Judges at Chambers. Each judge

' into it that year. Others stated th it
shall have power to transact business water was running in the ditch and
which may be done in chambers at i flume about that time, and that these
any point within the State. All of were aparently in the same place and
this section is subject to the provi- - i of about the same capacity as it
sions that each judge may direct and present.

;control the business in his own dis- - n behalf of the defendant other
trict, and shall see that it it properlv , witnesses testified that they were

performed " over the ground and saw no ditch
We think under the minute order and that none existed there during

and circumstances related, the power . nose ?ar'ietr ?'eaJ"s- - It unnecessary
inherent in Judge Curler to extend!"' lu V" ""'"&

"f;" " J 'T. V- - , '

afn enff,roJ 0.QI1tc.

stated and of the nerpe'ual injunction. Isles and the coast of Oregon, Wash-tha- t
the award of water is limit ed tr. : fhorn California where

and winds! State School Dist 4, fundrains are freouent and fogs
j laden with mist from the a.n pro-(Ag- l. Assn. Fund A....

Taii ami moisten the soil, is unsuit-- i Arj. Assn Fund. B

t uu Li ii i r: v tL iiiiug tiic lit u i v auu siaic
ment became conferred upon Judge
Murp hy during the former's absence,
and that Judge Murphy became the
Judge in charge, endowed with the au-

thority to grant tne extension without
the presentation of the affidavit show-
ing the absence or inability of Judge
Curler, as the rule requires before the
order can be made bv a Judge not
having the business in charge.

Judge Curer's absence was presum-
ed to continue until his return was
shown and consequently Judge Mur-

phy's authority based upon that ab-
sence would likewise continue. It is
said that under the first statute men-
tioned, the language that "the court
or judge before vhem Ihp case was
tried" msy extend the time invali-
dates the order, becausp Judge Mur-

phy was not the judge before whom
it was tried, and that he was not. the
court after he returned to Carscn City,
where he made the order. In a nar-
row technical sene this may be true,
if we do not look beyond the strict
letter of the statute. But not so i
we consHer the intent and purpose of
the enact2et, and construe it in the

a beneficial use at such times a it
is needed, Oote'li v. Cardelli. The
rioint and purpose of diversion m?v.w cnangpcl it such chnnee dooo n.r' "1interefere with the nrier rirrhte

Under the testimony of AlexanderTwaddle thet the irri-ati- ne season
closes about the first of October, an 1

J 'it sometimes he used water a litt--
later, we think nrobablv t,pshould limit nii;n,iiti .' 1 lem. Ior --

l:SfUlls purposes to October
jJ.

This
. may al'ow defendant I,on4'

i naueh to flume wood a month earlier
j at this season when the water is low,

v
f

, i the''H P f VUL RUllll.T i3ll-- . - ,i...'- ...
lands are so arm uni-,niisiw-

required for . the production of the
crops necessary, fcr the support and

prosperity of the people. . Irrigation
is the life of our- - important- and in-

creasing agricultural interests which
would be strangled by the enforce-
ment of the riparian principle.

Congress is apropriating millions
' for storage and distribution and our

above. lor use in lrnjatioa .uasieaa 01

Co. School Dist. fund - special
13735 90

Co. School Dist. fund 1, library
108 4

Co School Dist. fund 3, library
f

Co. School Dist fund 4, library
C 1

Total 3i 7'i
H. B. VAN ETTBN

J . County TraiuriC

' and allow Winters more g LeSis,ature have, recognized the ad-- 1

fxcept ia - iniurv tage,of - conserving- the water1887. 1898 and stock without material to ti,.terruptio

t
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